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March 30, 2022 

VIA E-FILING ONLY 

The Hon. David F. Bauman, P.J.Civ. 
Monmouth County Superior Court 
71 Monument Street 
Freehold, New Jersey 07728 

Re:  Horgan, et al. v. Borough of Red Bank, et al. 
  Docket No: MON-L-000542-22 

Dear Judge Bauman: 

As Your Honor is aware, I represent Defendant Angela Mirandi. Ms. Mirandi submits this 

letter brief in lieu of a more formal brief in opposition to the Order to Show Cause. 

There is a widely known adage among lawyers, often attributed to Carl Sandburg, that says, 

“If the facts are against you, argue the law. If the law is against you, argue the facts. If the law and 

the facts are against you, pound the table and yell like hell.” Despite Plaintiffs’ attempts to make 

this case into something larger than it is, the questions before this Court are straightforward. In 

short, both the law and facts are on the side of the Defendants and the case should be dismissed. 

1. Factual Background 

The pertinent and undisputed facts of the case are straightforward and as follows: 

• On January 19, 2022, Erik Yngstrom resigned from his position as Councilman for the 
Borough Council for the Borough of Red Bank, leaving his seat vacant. See 
Certification of Angela Mirandi, ¶ 2 (“Mirandi Cert.”). 

• Yngstrom was and remains a member of the Democratic Party. See Mirandi Cert, ¶ 3. 
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• On February 7, 2022, Councilman Ed Zipprich, who is also the Chairman of the Red 
Bank Democratic Municipal Committee (“RBDMC”), sent a letter to Mayor Pat 
Menna on behalf of the RBDMC recommending three names to be considered to fill 
the vacancy left by Councilman Yngstrom. Those three names were Stephen Hecht, 
John Jackson, and Angela Mirandi, all of whom are registered members of the 
Democratic Party and residents of Red Bank. See Mirandi Cert, ¶ 4. 

• Pursuant to N.J.S.A. 40A:16-11, “the municipal committee of the political party of 
which the incumbent was the nominee shall, no later than 15 days after the occurrence 
of the vacancy, present to the governing body the names of three nominees for the 
selection of a successor to fill the vacancy.” 

• The RBDMC failed to present three names within 15 days of the occurrence of the 
vacancy, which was February 3, 2022. See Mirandi Cert, ¶ 5. 

• Mayor Penna received the letter on February 8, 2022, and placed an item regarding 
appointing a new councilmember on the agenda for the Borough Council for the next 
meeting, which was scheduled for February 9, 2022. See Mirandi Cert, ¶ 6. 

• At the Borough Council meeting on February 9, 2022, Councilwoman Kathleen 
Horgan nominated Mr. Hecht but failed to receive a second. See Mirandi Cert, ¶ 7. 

• Councilman Michael Ballard then moved to appoint Ms. Mirandi, which was 
seconded by Councilwoman Jacqueline Sturdivant. See Mirandi Cert, ¶ 8. 

• Ms. Mirandi’s nomination passed by a vote of 3 in favor, 1 against, and 1 abstention. 
See Mirandi Cert, ¶ 9. 

2. Legal Argument 

a. The RBDMC’s Letter Is Voidable and Irrelevant, as It Was Presented More 
Than 15 Days After the Vacancy Occurred 

N.J.S.A. 40A:16-11 is the governing statute here and it can be broken down into four steps: 

• “If the incumbent whose office has become vacant was elected to office as the 
nominee of a political party, the municipal committee of the political party of which 
the incumbent was the nominee shall, no later than 15 days after the occurrence of the 
vacancy, present to the governing body the names of three nominees for the selection 
of a successor to fill the vacancy.” 

• “The governing body shall, within 30 days after the occurrence of the vacancy, 
appoint one of the nominees as the successor to fill the vacancy.” 

• “If the governing body fails to appoint one of the nominees within the time prescribed 
herein, the municipal committee that named the three nominees shall, within the next 
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15 days, appoint one of the nominees as the successor to fill the vacancy, and such 
person shall be sworn in immediately.” 

• “If the municipal committee which nominated the incumbent fails to submit the 
names of the nominees within the time prescribed herein, the governing body 
may, within the next 15 days, fill the vacancy by the appointment of a successor 
from the same political party which had nominated the incumbent whose office 
has become vacant.” 

N.J.S.A. 40A:16-11 (emphasis added). 

“[I]n the interpretation of a statute our overriding goal has consistently been to determine the 

Legislature’s intent.” Young v. Schering Corp., 141 N.J. 16, 25 (1995) (quoting Roig v. Kelsey, 135 

N.J. 500, 515 (1994)). In doing so, “we need delve no deeper than the act’s literal terms.” State v. 

Gandhi, 201 N.J. 161, 180 (2010) (quoting State v. Thomas, 166 N.J. 560, 567 (2001)). Put 

another way, “[w]here a statute is clear and unambiguous on its face and admits of only one 

interpretation, a court must infer the Legislature’s intent from the statute’s plain meaning.” 

O’Connell v. State, 171 N.J. 484, 488 (2002). Courts will “neither rewrite a plainly-written 

enactment of the Legislature nor presume that the Legislature intended something other than 

that expressed by way of the plain language.” Id. To that end, our Supreme Court has instructed 

that statutory interpretation should “give effect to all of the statutory provisions and does not 

render any language inoperative, superfluous, void[,] or insignificant.” G.S. v. Dep’t of Human 

Servs., 157 N.J. 161, 172 (1999). 

Our Supreme Court is therefore clear that the first step in interpreting a statute is to look to 

“the actual words of the statute, giving them their ordinary and commonsense meaning.” State v. 

Gelman, 195 N.J. 475, 482 (2008). “If the plain language leads to a clear and unambiguous result, 

then the interpretive process should end, without resort to extrinsic sources.” State v. D.A., 191 

N.J. 158, 164 (2007). “Only when the meaning of a statute is not self-evident on its face—when it 
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is subject to varying plausible interpretations, or the strict application of the words will lead to an 

absurd result or one at odds with public policy or an overall statutory scheme” is it appropriate 

for the Court to “turn to extrinsic sources, such as legislative history.” Sanchez v. Fitness Factory 

Edgewater, LLC, 242 N.J. 252, 260-61 (2020). That is not necessary here. 

It is hard to imagine a more plainly written statute than the one at issue. The RBDMC was 

required to provide a list of names within fifteen days. It failed to do so.1 At that point, the 

Borough Council was free to consider any registered member of the Democratic Party who 

resides in Red Bank and is otherwise qualified to sit on the governing body. There is no 

requirement that they actually consider every registered member of the Democratic Party 

who resides in Red Bank and is otherwise qualified to sit on the governing body. In other 

words, the Borough Council was free to consider as many or as few individuals as they sought fit. 

They could have decided to only consider people whose last name begins with “Q,” or people of 

a certain height. They could have considered only one person if they wanted. Plaintiffs have 

suggested that the Borough Council was limited in who they considered.2 That is false. Simply 

because the Borough Council chose to consider the three individuals presented does not mean 

that choice is invalid; they were entitled to limit themselves however they wanted, if they wanted. 

 
1. Thus, the dispute over how the list was compiled and whether a meeting should have been called is 

irrelevant. N.J.S.A. 40A:16-11 simply states that the municipal committee should send a list, but it 
does not prescribe a process. In an unpublished, oral decision, the Hon. Katie A. Gummer, J.S.C., 
previously held in Millstone Twp. Republican County Executive Comm. v. Ferro, Docket No. MON-
C-43-2020, that if a municipal committee has adopted bylaws, it must follow those procedures to the 
letter, but if there are no bylaws, they are not required to follow any specific procedures. 

 
2. It is noteworthy that Plaintiff Horgan initially nominated another individual on the list, Mr. Hecht, 

prior to Ms. Mirandi, but failed to receive a second. If she believed that the Council should have 
considered individuals not on the list, she was free to recommend any other individual at that time. 
She failed to do so. 
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b. Plaintiffs Cannot Defeat the Presumption of Validity for Municipal Actions 

Municipal actions enjoy a well-established presumption of validity. See Fanelli v. City of 

Trenton, 135 N.J. 582, 589 (1994); Ballantyne House Assocs. v. City of Newark, 269 N.J. Super. 

322, 337 (App. Div. 1993). “Thus, a challenge to the validity of a municipal ordinance or action 

must overcome the presumption of validity—a heavy burden.” Witt v. Borough of Maywood, 328 

N.J. Super. 432, 442 (Law Div. 1998) (quoting 515 Assocs. v. City of Newark, 132 N.J. 180, 185 

(1993)). That presumption may only be overturned by a court if it is arbitrary, capricious, or 

unreasonable. See Charlie Brown of Chatham v. Board of Adj. of Chatham, 202 N.J. Super. 312, 

321 (App. Div. 1985); Drake v. Human Servs. Dept., 186 N.J. Super. 532, 536 (App. Div. 1982); In 

re App. of Holy Name Hosp., 301 N.J. Super. 282, 295 (App. Div. 1997).  

Here, there are no meaningful allegations that the Borough Council’s decision was arbitrary, 

capricious, or unreasonable. If the Borough Council selected the name out of a hat or by use of a 

dart board, that would be an arbitrary decision. But as stated, the Borough Council actively chose 

not to second the nomination of Mr. Hecht, and as admitted by the Plaintiffs, Councilman Ballard 

indicated that he had reviewed the candidates and determined that Ms. Mirandi satisfied the 

Borough Council’s needs. See Pl. Compl., ¶ 40. Such a decision cannot be arbitrary, capricious, 

or unreasonable, and therefore the Plaintiffs have failed to satisfy the heavy burden they carry. 

3. Conclusion 

Although the process used to select Ms. Mirandi to fill the vacancy on the Borough Council 

was admittedly less than ideal, it must be upheld by this Court. Upon the failure of the RBDMC 

to timely deliver a letter proposing names to fill the vacancy, it was incumbent upon the Borough 

Council to do so. Simply because the Borough Council could have chosen anybody does not 
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mean that either they or Ms. Mirandi should be penalized for their decision to select from the 

names recommended to them by the RBDMC. 

            Respectfully submitted, 

/s/ Scott D. Salmon, Esq. 
Scott D. Salmon, Esq. 
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Attorneys for Defendant, Angela Mirandi 
 

Kathleen Horgan and
Kathryn Okeson, 
 

Plaintiffs, 

v.

Borough of Red Bank, Edward 
Zipprich, the Red Bank Democratic 
Municipal Committee, and
Angela Mirandi, 
 

Defendants. 
 

  
Superior Court of New Jersey 
Law Division, County of Monmouth
 
Docket No: MON-L-000542-22
 
Certification of Angela Mirandi 

I, Angela Mirandi, of full age, herby certify and say: 

1. I am a defendant in the above-captioned matter and am fully familiar with the facts set forth 

herein. I submit this certification in opposition to the Order to Show Cause. 

2. On January 19, 2022, Erik Yngstrom resigned from his position as Councilman for the 

Borough Council for the Borough of Red Bank, leaving his seat vacant.

3. Yngstrom was and remains a member of the Democratic Party.

4. On February 7, 2022, Councilman Ed Zipprich, who is also the Chairman of the Red Bank 

Democratic Municipal Committee (“RBDMC”), sent a letter to Mayor Pat Menna on behalf of 

the RBDMC recommending three names to be considered to fill the vacancy left by Councilman 

Yngstrom. Those three names were Stephen Hecht, John Jackson, and myself, Angela Mirandi, all 

of whom are registered members of the Democratic Party and residents of Red Bank. 
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5. The RBDMC failed to present three names within 15 days of the occurrence of the vacancy, 

which was February 3, 2022.

6. Mayor Penna received the letter on February 8, 2022, and placed an item regarding 

appointing a new councilmember on the agenda for the Borough Council for the next meeting, 

which was scheduled for February 9, 2022. 

7. At the Borough Council meeting on February 9, 2022, Councilwoman Kathleen Horgan 

nominated Mr. Hecht but failed to receive a second. 

8. Councilman Michael Ballard then moved to appoint me to fill the vacancy, which was 

seconded by Councilwoman Jacqueline Sturdivant. 

9. My nomination passed by a vote of 3 in favor, 1 against, and 1 abstention. 

I certify that the foregoing statements made by me are true. I am aware that if any of the 

foregoing statements made by me are willfully false, I am subject to punishment. 

 
Dated: ______________   _____________________________ 

Angela Mirandi 
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