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February 28, 2022 

 

Via eCourts Only 

Honorable Andrea I. Marshall, J.S.C. 

Monmouth County Superior Court 

71 Monument Street 

Freehold, New Jersey 07728 

 

RE:  Kathleen Horgan, et al. v. Borough of Red Bank, et al. 

  Docket No.: MON-L-00542-22 

 

Dear Judge Marshall:  

 This firm represents Defendant, the Red Bank Democratic Municipal Committee 

(“Defendant” or “RBDMC”), in the above referenced matter. In that connection, this 

correspondence shall serve as the Defendant’s request that the Court refrain from entering 

temporary restraints absent a hearing with regard to Plaintiffs’ Order to Show Cause (“OTSC”) 

and instead set forth a briefing schedule. 

 Plaintiff seeks, on an ex parte basis, to temporarily remove Co-Defendant, Angela Mirandi 

(“Mirandi”) pending the return date of the OTSC.  In order for the Plaintiff to be granted the 

temporary restraints sought herein, Plaintiff would have to demonstrate that it stands to suffer 

immediate and irreparable harm, which Plaintiff is unable to do. Specifically, Plaintiff cannot 

demonstrate that any immediate and irreparable harm will result if Mirandi remains seated as a 
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member of council pending the return date of the OTSC.  Currently, the February 9, 2022 

Resolution adopted by a majority of Council is entitled to a presumption of validity, and thus 

Mirandi should not be removed as a member of Council pending the return date of the OTSC.  

Temporarily removing Mirandi from her appointment as a member of Council only serves to 

underscore that she who would suffer immediate and irreparable harm.  

 Furthermore, it would be wholly unfair for this Court to enter a restraint without affording 

the Defendant the full opportunity to brief the issues before the Court. Given the total absence of 

immediate or irreparable harm, it would be unfair and unequitable to enter a temporary restraint 

without an opportunity to be heard especially since Plaintiff had the benefit of preparing its OTSC 

for several weeks prior to filing their application.  

 Additionally, and as it will be set forth more fully in the Defendant’s opposition to the 

OTSC, the Plaintiff is not only unable to meet the standard set forth in Crowe v. DeGoia, 90 N.J. 

126, 132-36 (1982), but their submission wholly lacks the detail and argument necessary for the 

extraordinary relief sought.  In that regard, the law is well settled that a preliminary injunction 

should not issue except where the court is convinced that: (1) the plaintiff can demonstrate a 

reasonable probability of success on the merits of the underlying claims; (2) such relief is necessary 

to prevent immediate and irreparable harm; (3) the legal right underlying plaintiffs claim is settled; 

(4) all material facts are uncontroverted; and (5) the balancing of the relative hardships in granting 

or denying relief favor the grant of temporary relief to maintain the status quo pending final 

determination.  Id.  Such an “extraordinary remedy” should only be entered upon a showing, by 

clear and convincing evidence, of entitlement to the relief.  Dolan v. DeCapua, 126 N.J. 599, 613 

(1954).  
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 In the case at bar, and as will be described in greater detail in the Defendant’s opposition 

to the OTSC, it is readily apparent that the Plaintiff cannot satisfy any of the aforementioned 

requirements.  As such, this case does not warrant the exercise of the Court’s extraordinary powers 

and to do so would be inappropriate.  

 Specifically, Plaintiff cannot demonstrate the likelihood of success on the merits given that 

the controlling statute is clear and unambiguous in that the Council was within its rights to fill the 

vacancy by appointing a successor from the same political party which had nominated the 

incumbent whose office has become vacant.  Based upon Plaintiff’s own Verified Complaint, the 

vacancy occurred on January 19, 2022.  See Verified Complaint, ¶ 11.  The RBDMC was required 

to submit its list of three nominees no later than February 3, 2022.  See N.J.S.A. 40A:16-11.  The 

list, however, was submitted to Council on February 9, 2022, six days beyond the statutory due 

date.  See Verified Complaint, ¶ 35.  Since N.J.S.A. 40A:16-11 requires the list to be submitted 

within 15 days after the vacancy, the list of three nominees was out of time, void and of no effect.  

The statute further provides that: 

If the municipal committee which nominated the incumbent fails to submit the 

names of the nominees within the time prescribed herein, the governing body may, 

within the next 15 days, fill the vacancy by the appointment of a successor from the 

same political party which had nominated the incumbent whose office has become 

vacant. 

Id. 

 

 Since the municipal committee failed to submit the names of the nominees within 15 days 

after the vacancy, the power of appointment shifted to Council, who was within its right to fill the 

vacancy provided it did so on or before February 18, 2022.  On February 9, 2022, Council adopted 

a Resolution by a majority vote of Council appointing Mirandi to fill the vacancy created on 

January 19, 2022.  Thus, based upon Plaintiff’s own allegations, their likelihood of success on the 
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merits is completely lacking.  Conversely, Defendant’s likelihood of success is not only present, 

but compelling. 

 The balance of equities favors maintaining the status quo of permitting Mirandi to remain 

a member of Council while the litigation is pending.  Moreover, without immediate and irreparable 

harm, and a complete absence of likelihood of success on the merits, the balance of the equities 

favors the RBDMC and Mirandi who was chosen to fill the vacancy by a majority vote of Council. 

       Respectfully submitted,  

 

       Daniel Antonelli 

       Daniel Antonelli 

 

Da/da 

 

cc: All Counsel of Record (via eCourts and E-Mail) 

MON-L-000542-22   02/28/2022 10:15:36 AM  Pg 4 of 4 Trans ID: LCV2022834049 


